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Copyright Roadmap

It can be easy to get overwhelmed by the complexity of copyright regulation, but here are some
basic steps to consider as you analyze copyright issues:

1. Isthe material protected by copyright?

Consider whether copyright applies at all. It is likely that much of the content you will use in your
research and teaching will fall within Canadian copyright protection.

The Copyright Act provides that copyright subsists in every original literary, dramatic, musical
and artistic work. Generally, in the case of published works, the term of copyright is the life of
the author plus 50 years from the end of the year of his or her death. There are some
exceptions to this term, such as the works of anonymous and pseudonymous authors, or works
of Crown copyright. After the term of copyright expires, the material is said to be in the public
domain.

Copyright also subsists in certain “non-traditional” subject matter, such as performers’
performances, sound recordings, and broadcast signals. In these cases, the clock may start
running from the first performance or fixation of a performer’s performance, the first fixation or
publication of a sound recording, or the first broadcast of a communication signal. Refer to the
Copyright Act for further details on the term of copyright.

References:
o Copyright in Works (Copyright Act, s. 3(1) and s. 5)
o Copyright in Performers’ Performances, Sound Recordings, and Communication Signals
(Copyright Act, s. 15 (performers’ performances), s. 18 (sound recordings), and s. 21
(communication signals))

o Term of Copyright (Copyright Act ss. 6-12 for works and s. 23 for other subject matter)

The work is no longer protected by copyright. You may use the
material without seeking permission.

Yes The work is still protected by copyright. Proceed to step 2.
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2. Does permission exist in the form of a licence?

Determine if the material in question is covered by a licence. If (i) the material is licensed, and
(i) the use that you propose to make of it is permitted by the licence (two separate questions) ,
then you will be able to use the material without further permission or payment of fees or
royalties.

Here are some examples of licences you may come across in your teaching and research:

University of Toronto Licensed Resources

The University of Toronto has licensed an extensive e-Resources collection that is available to
University faculty, staff and students. Acceptable use is indicated in the terms of each licence,
and what is permitted may not be uniform across all subscription packages and resources.

Look for the ‘Permitted Uses’ information in the Library Catalogue for information on how you

can use a particular resource. If the material is licensed, and your proposed use falls within the
scope of what is permitted by the licence, it is not nhecessary to inquire further.

Criminology, criminal justice, law & society [electronic resource].

(-'Ijm’.ln.mlogy' mprint Long Beach, CA : Western Society of Criminology, 2014-
criminal
justice, law &...

descriptior 1 online resource

ormat(s) Journal

2332-886X

Long Beach, CA: Western
Sacisty of Crminology,...

« o <
Back Marked Mark Options
Holdings

Web Direc of Open Access Journals, 2014 to present
Web HeinOnline Criminal Justice Journals, 2014 t nt
Wweb HeinOnline Law Journal Library, 2014 to present

Permitted Uses

Directory of Open Access Journals | Details

Yes Research or private study
Linking

Yes Blackboard or course web pages

Yes Printed course packs
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Openly licensed material
An open licence grants permission to share and reuse a work with few or no restrictions. The
licences offered by the Creative Commons are examples of this.

An open licence sets out what the user is permitted to do with the material. Be sure to always
review the terms of a licence to ensure that your anticipated use is permitted.

There are approximately 1.6 billion works now marked with a Creative Commons Licence.
Search some of the material in the Commons here: https://creativecommons.org/use-remix/

The use is permitted by the licence. You may use the material in
accordance with the licence.

No The use is not permitted by the licence. Proceed to step 3.

3. Is the proposed use “substantial”?

Copyright applies to the reproduction, performance, or publication of a work “or a substantial
part thereof”. The use of less than a substantial part does not require permission or further
payment. This is complicated because what is deemed “substantial” is not defined in the
Copyright Act; rather, it is a matter of degree and context.

A small amount taken from a much larger work will often not be viewed as substantial
depending on the nature of the work and the proportion of what is used to the

underlying work as a whole. However, the analysis is not purely quantitative: even a relatively
short passage may be viewed as substantial in some circumstances, especially if it is of
particular importance to the original work

For more guidance on how to ascertain if the proposed reproduction or other use is substantial,

please refer to the University of Toronto Fair Dealing Guidelines.

References:

e Copyright in Works (Copyright Act, s. 3(1))
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The portion that you plan to use is not substantial. You may use it
without seeking permission.

Yes The portion that you plan to use is substantial. Proceed to step 4.

4. Is the use permitted by “fair dealing” or any of the other exceptions in the
Copyright Act?

The Copyright Act provides for certain exceptions to copyright infringement that can be relied on
in order to use works without first obtaining consent from the copyright owner.

Fair Dealing

According to the Supreme Court of Canada, the fair dealing exception is “always available” to
users, provided that its legal requirements are met. When these legal requirements are met,
there is no need to look further at the more specific exceptions that follow in the legislation.

To qualify for fair dealing, two tests must be passed:

First, the “dealing” must be for an allowable purpose: research, private study, education, parody,
satire, criticism or news reporting. Use of a copyright-protected work for teaching or research
will typically pass the first test.

Second, the “dealing” must also be “fair,” having regard to the following factors:
1. the purpose of the dealing;

the character of the dealing;

the amount of the dealing;

the nature of the work;

available alternatives to the dealing;

the effect of the dealing on the work.

o0k wN

The second test requires a fact-specific and nuanced assessment. The relevance of each factor
will depend on the context, with some potentially more important than others — and possibly
some not relevant at all — in particular cases. Please refer to the University of Toronto Fair

Dealing Guidelines for further guidance.

Reference:
e Fair Dealing (Copyright Act, ss. 29-29.2)
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Specific Educational Exceptions

In addition to fair dealing, the Copyright Act also contains several exceptions that apply
specifically to not -for-profit educational institutions such as the University. Even though the fair
dealing exception is “always available,” and recourse to a specific exception will not be
necessary where fair dealing applies, faculty and staff may wish to consider whether one of the
specific educational exceptions applies.

Please refer to the University of Toronto’'s Copyright FAQ for further guidance on applying
these exceptions.

Reference:
o Educational Institutions (Copyright Act, ss. 29.4-30.04)

The use is consistent with conditions and limitations in the “fair
dealing” or other educational exception. You may copy the material
without seeking permission.

No The use is not consistent with any of the above exceptions. Contact

copyright@library.utoronto.ca for more information and

guidance.
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